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get at Kant's real meaning and his defense of Kant against certain 
popular misconceptions, add materially to the interest and the value 
of an able and scholarly work. M. Delbos maintains throughout a 
judicial tone which leaves nothing to be desired. He writes as a 
sympathetic interpreter of Kant, but in no partisan spirit. In the 
last chapter he sums up what he regards as the principal theses of the 
Kantian ethics, and concludes that Kantianism, when freely interpreted 
and purified from the imperfections which are largely due to a too rigid 
and formalistic method, is not opposed to the constitution of a posi- 
tive science of morals except in so far as the latter pretends to furnish 
the supreme law of the determination of the will. A metaphysic of 
morals is however necessary ; and Kant has given us one, which, when 
liberally and not too literally interpreted, is still valuable for con- 
temporary thought, though it cannot now be superstitiously resusci- 
tated under the form that Kant has given it. 

George S. Patton. 
Princeton University. 

Geschichte der strafrechtlichen Zurechnungslehre. Von Richard 
Loening. Erster Band : Die Zurechnungslehre des Aristoteles. 
Jena, Verlag von Gustav Fischer, 1903. — pp. xvi, 357. 

The fundamental principles of criminal procedure and the theory 
of legal responsibility have never been either adequately examined or 
formulated. This neglect of the scrutiny of general principles on the 
part of European jurisconsults applies especially to the psychological side 
of criminal law, and that, too, in spite of the vast accumulation of crim- 
inological literature in the last decades. Owing to the prevalent con- 
fusion as to the psychological significance of crime, Professor Loening 
has undertaken to write the history of the doctrine of legal responsi- 
bility. In tracing the sources of contemporary theory and practice on 
this subject, he concluded that the real origin was not to be found in 
the positive law, but was discoverable further back in the evolution of 
ethical ideas. Pufendorf was the first writer to employ the term 
imputatio in its technical legal sense and to formulate in a system the 
subjective presuppositions of legal accountability. The whole body of 
modern doctrine on the subject of guilt and responsibility goes back 
to Pufendorf. At twenty -eight years of age (1660) he published his 
Elementa jurisprudents universalis and it is not supposable that he 
originated his theories de novo. His ideas were not derived from the 
positive law of his time or from the Roman law, but rather from the 
moral philosophy of the seventeenth century, which went directly 



No. 5.] REVIEWS OF BOOKS. 543 

back to Scholasticism, and more remotely to Aristotle. Aristotle 
appears to be the real and final source of the theory of imputatio as 
formulated by Pufendorf. Accordingly, Loening undertook to investi- 
gate the history of the subject, beginning with Aristotle as the ultimate 
source of the whole subsequent stream of European doctrine of legal 
responsibility. The pre-Aristotelian philosophy has nothing to show 
that is of primary significance for the problem. The cause of the 
neglect of Aristotle in this connection is due to the fact that Aristotle's 
main concern in the treatment of the notions of responsibility and crime 
was with their ethical rather than with their juristic or legal aspect. 
Further, the statements of Aristotle are scattered through a large num- 
ber of treatises (Loening quotes from thirty-one), containing only 
isolated remarks on this subject, not brought together into any formu- 
lated body of doctrine. They required, therefore, a tedious collation 
and examination from the specific standpoint of criminology. Loening 
regards Aristotle as the real, if not the reputed, creator of the modern 
doctrine of criminal accountability (Zurechnungslehre), and this is 
the historical justification for the elaborate, exhaustive examination of 
Aristotle's ideas presented in the volume before us. The second 
volume will deal with post -Aristotelian antiquity and the Middle Ages 
down to Pufendorf, during which time no system of theory on legal 
accountability was developed. The most important discussion during 
this period concerned itself with the dogma of the freedom of the 
will. The third volume will be devoted mainly to the doctrine of 
natural rights. 

The ideas of morality and civil rights are not sharply sundered in 
Aristotle's writings. The function of government is essentially a 
moral function, — the promotion of the welfare and happiness of the 
citizens. While morals and law have their common roots most ob- 
viously in the notion of justice, the main business of the state is not 
merely the protection of its citizens from injustice, but the construc- 
tive advancement of their general spiritual well-being. The state, in 
Aristotle's as in Plato's conception, is an educational institution. Its 
aim is to make its citizens virtuous and happy, not so much by safe- 
guarding their liberty and property as by fostering their intellectual 
and moral life. Owing to this conception of the function of govern- 
ment, politics and ethics were not divorced disciplines at any time in 
Greek antiquity, and for the same reason juristic and ethical ideas are 
closely interwoven in the whole of Hellenic literature. The sum- 
mum bonum for the individual is happiness ; the summum bonum of 
the state is the happiness of its citizens collectively regarded. Hap- 
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piness (ei><Saip.<>v(a, better translated 'welfare* or 'well-being') is 
analyzed by Aristotle into the three component elements of ' happi- 
ness' (pleasurable consciousness), 'rational activity,' and 'virtue,' — 
the last two elements being differentiated in the forms of intellectual 
and moral virtues. In other words, the intellectual and moral virtues 
are the activities of the theoretical and practical reason respectively. 
The eudamonia of the individual and of the state are essentially 
identical ; consequently, the good man and the good citizen connote 
fundamentally the same things. The doctrine of self-realization (in- 
tellectual and moral) as the chief end of the individual furnishes the 
keynote of Aristotle's views on legislation and juristic accountability. 

The quality of morality (its goodness or badness) has its origin in 
the practical reason, which possesses an epitactic or mandatory char- 
acter. The will as such is sheer activity, without moral quality. It 
is determined by two sets of stimuli, — the rational and pathic. In 
so far as it is set in motion by rationalized impulses, it is good ; in so 
far as it is determined by irrational desires, it is bad. That is, the 
Aristotelian theory of right and wrong is essentially the rationalism of 
Socrates, modified by a truer account of the relation of the feelings 
to the will. Knowledge as such is not the source of goodness, 
but knowledge in so far as it becomes a regulative and penetrative prin- 
ciple for the feelings. The pathic springs of conduct were not given 
their due ethical significance by Socrates. Moral volition is ration- 
alized desire (o/)efi? PouAeunxij) . By repeatedly obeying the manda- 
tory ideas of the practical reason, the individual develops a moral 
habit (?£t?) or fixed tendency. This phronetic condition contains a 
cognitive element, discriminative of the right end and the right 
means, and a volitional disposition to execute the enactment of 
reason. Training and reiteration of the good in conduct (not merely 
Socratic insight) is, therefore, made significant as a moral principle. 
Character, as %0o? is commonly translated, is the mass and energy 
that fixedly characterize the impulses and feelings of the individual 
with reference to action, or it may be described as the persistent dis- 
position within the will to react in a given way to the complex of 
feeling and idea. Like temperament (Gemiithsarf) , it rests primarily 
on inherited qualities, though subject to modification by instruction 
and training (Eth. Nic, 1144" 4), becoming thereby good or bad, 
and for this the individual is accountable. The characteristic mare of 
the good is the 'mean,' /. e., the avoidance of excess and defect ; the 
measure of the mean is the subjective measure of right reason. 

The evaluation of conduct is made in the form of praise or blame. 
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The subject-matter of praise or blame is an act or the psychical ante- 
cedent of an act (motive). Such moral praise or blame (conse- 
quently, moral accountability) rests upon the following conditions : 
(1) The agent must be free, the act must be initiated by him, and 
to do or refrain must be in his power. (2) The act must be done 
wittingly and deliberately. If the act is done either under compul- 
sion, or in ignorance of its nature or reasonably predictable conse- 
quences {error facti), it ceases to be censurable ; it may be an injury, 
not a wrong. (3) Feelings and passions are not as such either praise- 
worthy or blameable, but only in so far as they modify conduct. (4) 
Acts of negligence are construed as voluntary and censurable. (5) 
Acts done in ignorance of the law {error juris) , knowledge in this 
case being readily accessible, are not construable as acts done unwit- 
tingly, and such acts are not condoned, and the agent is accountable. 
(6) Force in the form of psychical influences exerted by other wills or 
things is not construable as compulsion, and the agent acting under 
such constraining force is morally a free agent and his wrong is blame- 
worthy. (7) An act done under the constraining force of fear or other 
subjective forces or passions, in the hope of avoiding a greater evil, 
is a voluntary act and the agent is accountable. (8) When an agent 
does a wrong {S. fiij del) to avoid sufferings which transcend the 
power of human endurance and which no one would withstand, the 
act is neither praiseworthy nor blameable, but should be pardoned 
{(Toyyvm/jtrj). (9) Accountability does not exist where the resulting 
harm is such as could not reasonably be forseen {napaXdyw;') . Such 
cases are construable as accidents or misfortunes. 

As there are quantitative distinctions in praise and blame, these being 
moral values admitting of more and less, so Aristotle distinguishes 
four degrees of wrong, as follows: (1) Crime (d<5wj,ua) — (0) with 
deliberation, {i) in passion (the agent being responsible for his con- 
dition) ; (2) negligence {a/mprrjiia) ; (3) injury by accident or 
through ignorance {aruy-qixa) . Animals, children, and the insane have 
no moral responsibility. 

The measures of criminal accountability are internal and external : 
(1) The motive of the agent ; (2) the amount of injury done to the 
individual or the community. 

Finally, the functions of punishment in the opinion of Aristotle are : 
(1) Retributive — the state punishes a wrong-doer because the state 
has been wronged ; (2) corrective — the state corrects by an equiva- 
lent loss (punishment) such gain or gratification as the wrong-doer 
has evidently acquired by crime; (3) educative — the state indi- 
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rectly promotes virtue by chastizing vice ; (4) preventive — the state 
eradicates vice by threats of punishment implied in its laws and by the 
speedy execution of them ; (5) curative or medicinal — as diseases 
are often healed by pain, so punishment should be applied with refer- 
ence to the moral health and regeneration of the wrong-doer. 

No attempt is anywhere made by Aristotle to determine the meas- 
ure of responsibility by universally applicable principles or rules. 
Such statements as he makes occur in the form of isolated remarks 
chiefly in the Ethics, Psychology, and Politics, and it is one of the 
chief values of the present work to have brought these together in an 
orderly way. The exposition is erudite and just, and the critical and 
polemical character of the numerous appendices attached to the sev- 
eral chapters show at every turn a detailed mastery of Aristotelian 

literature. 

VV. A. Hammond. 
Cornell University. 



